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Kay Guinane:  Thank you for coming.  I'm Kay Guinane, I’m the Program Manager of the Charity and Security Network, which is a project of OMB Watch, a government watchdog organization here in DC, and a joint effort of a number of nonprofit organizations, grant makers, faith based organizations, civil liberties groups, NGOs, service providers who are all concerned about the impact that counter-terrorism measures are having on the legitimate operations of U.S. NGOs, and our goal is to do something about it.  We think this is the right time.  

Part of coming up with a solution is asking the right question about the problem and looking at it in a framework that helps us arrive at a solution that protects both public safety and human rights.  So our panel today is our way of trying to open up the discussion beyond what, in the past several years has been all about anti-terrorist financing and charities being abused by terrorist organizations, to look at the much wider question of what legitimate charities are doing and how other frameworks apply, including international humanitarian law and other codes of conduct.

So without any further ado, each panelist will speak for about 10 minutes, then we’ll have question and answers until 4:00, when at that point we launch our new website and you're all welcome to stay, and we have all the snacks and whatnot for that reception will come out at 4:00.  And we encourage you to ask questions.  When you do ask a question or make a comment, if you would wait and get the microphone, just press the little button, it turns green, it will make sure that your question is recorded.  Because this event will be, the audio file will be posted on our website.  

So, end of introduction.  I first like to introduce Brian Majewski, who is with the Global Emergency Group, and you can see on the agenda, has vast experience in the field dealing with a variety of types of emergencies and a variety to types of conditions for NGOs to operate in those context.  So I will turn it over to Brian.  Thank you.

Brian Majewski:  Thank you Kay.  I’m going to set a little bit of an overall picture on codes of conduct and humanitarian principles which apply to our work. Many of you here will be familiar with this, but that I think it compliments nicely what Charlie’s going to talk about in terms of international humanitarian law.  

In terms of humanitarian principles and standards, a lot has emerged in the last 20 to 30 years to try to establish a common culture and a set of behaviors across NGOs, humanitarian organizations, international organizations to guide our conduct.  Based on common sense of humanitarian principles, many of these principles have existed and have been adopted by individual organizations long ago, but been codified in common codes of conduct in recent times, and as we’ll see in a little while, many of them come into direct conflict with US anti-terrorism laws, and have I’m sure caused many of you headaches, I know they have caused me headaches in my past positions within the humanitarian community, and have challenged our ability to live up to the humanitarian imperative.  

Essentially, humanitarian imperative is the notion that everyone has a right to humanitarian assistance and to be treated with dignity.  Also the right to offer it, which really comes into play when your NGO is trying to weigh these different legal constructs and codes. 

The other top level common principle which most NGOs, the UN System, the Red Cross Red Crescent Movement, have focused themselves upon is neutrality.  Basically, that humanitarian agencies do not take sides in an armed conflict or any types of hostilities, or controversies which are based on political racial religious ideological arguments.  

Impartiality is the other widely widespread common principle which many of our organizations have really adopted and built into their day to day work. The idea that aid is provided solely based on need.  This very directly comes into conflict with US anti-terrorism laws and with the idea of denying into a particular actor or party in a given situation.  

Where did all of this come from?  Not to toot the horn of the International Red Cross and Red Crescent Movement too much, but that is to a large degree where my background is, and as one of the oldest private networks of humanitarian organizations around the world, the International Red Cross and Red Crescent Movement really got a head start on discussing and trying got come up with common humanitarian principles. And this has in large ways driven and impacted how other organizations, networks of organizations, have looked at key principles for guiding humanitarian action and for insuring that they can continue to have access to those they needed to serve and enjoy the competence involved.

Seven fundamental principles of the Internal Red Cross Red Crescent Movement were first adopted in a slightly form actually in 1921 and written into the International Committee of the Red Cross, the statutes at that point in time. This was seen as a way of trying to coordinate and establish common culture across a growing number of National Red Cross Red Crescent Societies, the International Federation and the ICRC to insure that standards of conduct and behavior were understood, and also to create an ethical framework in many ways from decision making within the Red Cross Red Crescent Movement about how when, where, they would act. Humanity, impartiality, neutrality, independence, voluntary service, unity, universality are the seven fundamental principles today.  

Interestingly, these fundamental principles were agreed not just by the Red Cross Red Crescent Societies, the ICRC and the Federation, but in 1965 they were adopted by an International Conference of the Red Cross, which states party to the Geneva Convention is to participate and have an active voice and vote.  So all of those signatories, to the Geneva Conventions, agreed that these should be the fundamental principles guiding the actions and decision of the International Red Cross Red Crescent Movement as early as 1965.  Again, they’re largely, well in many cases especially around impartiality and neutrality, humanity derived from aspects of the Geneva Conventions.  

Humanity is important I think in this debate because it talks very much about bringing assistance to those in need without discrimination. Talks about alleviating suffering based on need and a number of other aspects.  But again, this principle seems to be a burden in terms of how NGOs and humanitarian organizations ought to conduct themselves visa vie the current regimes around anti-terrorism.  

Impartiality and neutrality I think are two of the other key fundamental keys of Red Cross Red Crescent Movement where we felt conflict within the movement, especially the American Red Cross where I worked for many years, because on the one hand you have a domestic set of laws to which we have to comply or risk serious legal challenges.  And on the other hand our entire makeup, our entire personality as organizations and as part of a movement, is supposed to be based on impartiality and neutrality.  Neutral and impartial humanitarian action is very much the driving concept within the movement, even to this day, and we debate amongst one another very much the lines we should and shouldn’t cross to comply with domestic legislation and other pressures.  

Impartiality talks again about non-discrimination based on nationality, race, religious beliefs, class, or political opinions.  Relieving suffering based needs giving priority based on the most urgent needs.  And neutrality talks about, in order to enjoy the confidence of all, not taking sides in those hostilities or engaging in controversies of political, racial and other natures.  I think one of the things which I found that the US Government had a hard time sometimes understanding is that are complying with national law, we were seen by our partners within the movement and our other partners on the ground as engaging in a political act, and essentially, we were seen as endorsing very controversial and political views of the US Government in terms of who is and isn’t a terrorist, what constitutes terrorism, and who deserves to receive assistance.

The other big one which is somewhat unique to the Red Cross and Red Crescent Movement is independence.  And this is because Red Cross Red Crescent Societies are essentially auxiliary to government and were formed as an outgrowth of their government signing on to the Geneva Conventions.  And as an auxiliary you have a constant balancing act to do, and inherent the Red Cross is far from unique in that among other international societies, but certainly the current debate around antiterrorism regulations and laws took this in a very complicated and more difficult direction in many ways, proving that they were independent while asking partners to sign certifications saying that they would in no way provide material assistance to people on the STN lists, or openly saying that we could not provide assistance in giving country due to economic sanctions over in place, certainly caused others to believe what are independence had have been undermined.  And finding a way to balance those pressures and to make sure that we could come up with the legal justification for doing what we were mandated to do and what our own government and others have agreed we ought to do based on the fundamental principles on the go was a real challenge, especially post 9/11, and over the six or seven years that I was will with the American Red Cross after that.  

To broaden those principles beyond the International Red Cross and Red Crescent Movement, code of conduct for movement and NGOs in disaster relief was developed in 1996, and I won't focus a lot on the details, but essentially the Steering Committee for Humanitarian Response and its member organizations decided that these same concepts should be applied clearly to situations of disaster relief and applied beyond just the Red Cross and Red Crescent Movement to try to establish these norms and this culture of cross-organizations, again to safe guard our access and the confidence of those we serve.  It has two basic parts, the code set standards for the organizations providing disaster relief, but also makes recommendation to governments on the environment that they should be creating in order to make this possible.

Again, it reinforces many things which the Red Cross Red Crescent Movement have talked about for a long time, and which many of these individual organizations had tried in their own polices and standards.  Humanitarian imperative comes first, and it’s given regardless of race, creed and nationality.  And importantly, aid will not be used to further particular political or religious standpoint.  There are a number of other elements here which focus on professionalization I think cross organizations and the industry, but those are the ones that jump out.

In terms of what was recommended to governments, again, it was mentioned that governments should recognize and respect the independent humanitarian impartial actions of non-governmental humanitarian organizations.  And for donor governments in particular, second one here talks about providing funding with a guarantee of operational independence.  Again, these were just recommendations but they were certainly very strongly pointed out to governments in various different settings and agreed to cross a variety of pretty diverse NGOs.

One other place where, just to set the context where you see a number of the same concepts coming up is the Sphere Project, and in particular its humanitarian charter.  Permitted into act in accordance with the principles of humanity and impartiality is clear in the humanitarian charter, the code of conduct itself is actually very directly referenced and fundamental principles and international human rights law are also referenced here as well.  So you begin to see a body of policy that cuts across the humanitarian sector, which really motivates us to behave in a way where assistance is provided on the ground based on need alone.  While at the same time we’ve, in the last decade especially been challenged to act in a very different way by many of our main funding partners, as well as just to maintain legal compliance.

I think I will stop there.  I certainly can send around some of the additional details and a little bit on the particular conflicts that I’ve seen come up as a result of aspects of anti-terrorism laws.  So let me turn it over to Charlie and talk more on the international legal front here.  

Charles Swift: I’m going to duplicate for just a moment, and the purpose on duplicating with respect to previous presentation is to point out that the Geneva Conventions, which I have been asked to talk about, recognize NGOs, or relief societies as referred to in the Conventions, their part of it and the principles of relief societies are in fact drawn from the Geneva Conventions. And I’ll talk in more detail how that actually plays out in the context of armed conflict.

The purpose is and the ones, there are three purposes to IHL, two of which are not particularly relevant to an NGO unless it’s monitoring the military and trying to get it to comply.  NGOs don’t attack anyone, hopefully, and NGOs don’t take prisoners, hopefully, so their conduct in how they treat these first two principles has been IHL governing the military.  The last principle, however, governs humanitarian aid.  Because the ultimate purpose of the Geneva Conventions is to alleviate human suffering, any unnecessary suffering in context with war.  And generally that’s done first and foremost by caring for the sick and wounded. And secondly, by providing food and shelter for civilians.  The Geneva Conventions do not mandate that there be any provision for food or shelter for combatants on the other side.  Taking away the combatant’s food and shelter is fine.  Taking away a civilian’s food and shelter is not. 

What do they do?  As I said the mandate of humanitarian aid, it plays the principle responsibility for humanitarian aid on the parties to a conflict.  First and foremost, those fighting are responsible to protect visibly any population, and that includes providing humanitarian aid.  However, the Geneva Conventions also recognize that it is a war, and sometimes one party because of a lack of resources, cannot provide that support or is unwilling to provide the support, and that should not be a too bad so sad occasion, wherein the civilian population starves or lacks medical care. And so they recognize the ability of NGOs and for the International Committee to the Red Cross to alleviate these sufferings when the protecting powers are not.

The last part is to provide international law also is to provide protection to those who deliver the aid.  They are considered (outside of) combat.  That is, you can’t shot them, you can’t intern them and you cannot try them for their activities.  What it doesn’t do?  It does not supply national sovereignty.  In particular when we talk about internal arm conflict the Geneva Conventions were not meant to take over the sovereignty of any one country and to say that they had to change their laws.  They put in basic humanitarian principles in the context of internal armed conflict, but they do not supplement internal sovereignty.  And most importantly, they do not permit aid to be used as a weapon by either side.  This is the principle of neutrality where aid is seen.  Aid is not a weapon. Those who provide aid must be neutral in providing it.  Nor can one of the parties of the conflict prevent aid as a means of waging war.  And if you think about it, it makes absolute sense, doesn’t it?  Everyone in the room, think for a moment that you can bomb, under IHL, a civilian village.  But you can attack intentionally knowing that it will hit it, a civilian village and destroy it.  It has no military purpose.  That's obviously out of bounds. So why can you starve the village?  Why is that permissible if you can’t bomb it, aren’t they just as dead in six months?  So again, international law does not allow aid to be turned into a weapon.

Now just like dropping bombs, it allows the military to look at the necessities of the situation.  Does that mean aid flows unrestricted? No it does not.  Briefly, and I presume an awful lot of knowledge and I’ll be available to answer questions, but I can spend the two hours explaining the different types of conflict. I’m going to presume you generally understand them.  The types of conflict are international armed conflict, that’s conflict between two nation states or high contacting parties to the Convention.  Then there is occupied territory.  That follows international armed conflict in many cases.  Iraq, would be an example of occupied territory, Afghanistan, would be an example of occupied territory. That’s governed under the Fourth Geneva Convention. I say occupied territory is important because it’s the only one where aid societies in their presence are mandated under the Convention.  

And finally, internal armed conflict, that’s everything else after the Hamdan decision, it’s no longer just civil war, the Supreme Court has spoken, at least as far as the United States is concerned, and it goes with the NCRC that internal armed conflict basically covers all conflict that is not international and is not in occupied territory.  

When we go back from different portions you can start out in international and say NCRC, I like this slide you go back and forth.  However, the principles of humanitarian aid as far as NGOs go are very consistent throughout the three situations.  As I said, it’s only mandated in an occupied territory and I think that again makes sense when we raise the commentary it was practical.  Where a battle was going on it was hard to mandate that an aid society would be allowed on the battlefield.  But in an occupied territory it’s very difficult to say why they could not go.  

Briefly, to talk about the occupied territories.  And I highlighted the part that really has run a fowl in US policy, where the Fourth Geneva Convention and I like to call it the Forgotten Geneva Convention because nobody tends to talk about it.  And yet the Untied States, in particular, and occupied territories make up an awful lot of the issues.  The occupied territories under Article 36, “The occupying power may not require any changes in personnel or structure to these societies which were prejudiced before said actions.”  They must be neutral. But the occupying power under it cannot come in and reshape it to meet what they want.  This is the understanding that that would violate the principle of neutrality.  Nor can they, the part that I wouldn't put up the aid has to go to those who need it, not to who the occupying power would see to get it.  There is over 200 hundred central principles and those are mandated.  Yes?

Unidentified Male Speaker:  United States is signatory to this?

Charles Swift:  Yes, the United States is signature, ratified the Geneva Convention to 1049, yes they did.

Unidentified Male Speaker:  At all of these conventions?

Charles Swift:   Yes.  Absolutely.

Unidentified Male Speaker:  So it is the law of the land?

Charles Swift:  It is.  I point that they may be talking about the fourth convention but it has an awful lot to say about our conduct.  And if we are the occupying power that is mandated under international law.  

Common Article 3 for the rest of it, very briefly.  Common Article 3 deals with everything else that’s not classic nation state conflicts, or non (inaudible). And it says that is shall be, the wounded and sick shall be collected and cared for.  An impartial humanity body such as the International Red Cross may offer its services to the parties. That’s all it says on that topic. It just, carefully worded, and but you may offer services.

But I’ll go on to Additional Protocol 2.  The United States is not a signatory to Additional Protocol 2.  However, the articles that I’m going to refer to, Article 18 and Article 10 were not areas where we disagreed.  Our problems which we got to be POWs than these were ratified under, all the Geneva people are nodding.  All problems where the definitions of combatants and their protections.  Not word the idea of humanitarian aid in the Untied States and Bosnia took the positions that Article 10 and Article 18 are international common law even if they’re not signed by the United States, and under the guinding principle they are equally binding on the Untied States.

The Hamdan Court cited Protocol 2 and Article 13 which provides the judicial guarantees in what would be necessary in the civilian tribunal or in the military tribunal and overturning the President’s executive order at the time.  So certainly our Supreme Court has shown them willingness to take from Protocol 2, at least in the uncontroversial areas.  One would presume they might be willing to do that in the future.  

And here it says, under hardship, owing to a lack of the supplies essential for survival, and it sets out that the same principles that you just heard that are in the charter are wondering where we got them from, I think they just basically went down and said Protocol 2 looks awfully good and embodied that into it.  What you see is that the NGOs, the major ones at least, build their structure to comply with what they believe was the existing international humanitarian law.  

And without any adverse distinction, and this is impartial in nature and conducted and shall be undertaken subject to the consent of the high contracting party.  Now the high contracting party says yes, but in the articles of commentary or people they talked to about it, what does this mean, myself included said that that implies on it that you cannot say yes, but you will get it impartially.  Because that would go to the, oh you would get it in a partial manner, I can consent to that.  Because that would be against the entire structure of the Convention to read it that way.  

Additional Protocol 2 in the commentary, i think that this really sets out for our goals.  If one takes it and decides what would be available, I’m running out of time, I’m talking very fast, but if you look at Additional Protocol 2 and the commentary it sets out how the agencies ought to do this. And again I know that your agencies spend an awful lot time reading that section of commentary to try and set them up. Their problem has been recently that in the United States they don’t have a partner helping them achieve their goals. Well it is possible under international law, and I'm certainly not advocating this, to say no, you cannot go.  We are low aid, we are a party to this conflict, and we are not going to provide aid to the other side or we’re not remaining neutral in this, or we are arguing in international affairs.  What I don’t believe that it’s possible under international law, and you create the absolute conflict and say you can go but we’ve got all these restrictions that are not in accordance with international law.  Because you put someone in the damned if you do, damned if you don’t situation of having to sweat which regime of law they will govern, and US law will govern them here, and international law will govern them there. So in terms, the United States is not in compliance the charity is in an impossible situation  

Lastly, I’d like to again the beneficiaries, etcetera.  One last part because this shows you the extreme to which the medical provision, material support provision goes.  Under the martial support if an NGO or a hospital set up routinely treats members of a designated terrorist organization i.e., binds up their wounds, and so that they can go back out and fight, would be the argument.  Therefore it is providing material support, they may well be guilty of a crime.  International law at its core, because remember all of this was set up so that doctors could go onto battlefields and not be shot, absolutely forbids the prosecution for that activity.  The aid activity, giving aid in the country, is still subject to domestic law, but it absolutely forbids the prosecution of someone under that.  We’ve accepted Article 10 back in the pre 9/11 days the ideas of prosecuting someone for providing medical aid to anyone, and medical aid has to be provided neutrally, and the way that you determine who gets the first aid and I always wanted to ask this, well is the American soldiers first at the tent?  No, it’s the most critical soldier first at the tent, regardless of uniform. That’s the way the aid works.  And that’s what international law requires.  And remember the Geneva Conventions were not negotiated by NGOs, they were negotiated by the militaries of the world with diplomatic help.  This is what at the end of World War II the major military powers of the world, and believe me there were insurgencies and terrorists during WWII, all agreed would be the minimum requirements.  The Geneva Conventions were negotiated principally and foremost by the world’s militaries, not by the world’s politicians or by the world’s NGOs.

Kay Guinane:  Thank you.  

Jennifer Turner:  So of course I’m just going to give you a brief snapshot of the current US terrorism financing laws.  And second, I’ll go into my research interviewing American Muslims who are, because of these laws and policies, experience a chilling effect on their donations which they wish to make to humanitarian relief organizations and American charities providing humanitarian relief.  

First, with respect to the charity financing laws, I encourage you to read the report if you are looking for more detail because it’s quite complex.  But there are two major regimes under which, that are covered by the Terrorism Financing Laws.  First, the criminal material support statute which criminalizes material support for terrorism or to a terrorist organization. And second, a scheme under which the federal government can designate organizations as terrorist organizations and shut them down under a blocking order, say an administrative action by the Treasury Department.  And in those cases, often there are no allegations of criminal wrong doing, and criminal cases are not brought.  This is an administrative action, not a criminal action.  Both of these regimes raise different issues, but what they share in common is they both contain serious due process, failures, and also impose guilt by association.  

So first I’m going to talk a bit about the designation scheme and then I’ll speak about the Criminal Material Support Statutes.  The designation scheme is encoded in the International Emergency Economic Powers Act (IEEPA), in an Executive Order signed by President Bush, Executive Order 13224, and together these provide the Department of Treasury with wide discretion to designate American organizations and international organizations and individuals as terrorist organizations.  The consequences of designation are severe, several penalties and criminal penalties. And under blocking order the federal government may seize the assets of these organizations and forbid any doing business with those individuals or organizations.  

And under the scheme, the scheme lacks even very basic due process protections for an organization that may be designated. So under this scheme, the Treasury Department has virtually unchecked power to designated groups. The government may shut down the organization on the basis of secret evidence with no notice to the organization, do not require the federal government to provide of list of statement of grievances for the designation or even to give the organization opportunity to defend itself.  It also, the law does not identify the burden of proof that the Treasury Department carries and is very unclear about any deadlines about providing notice to organizations.  And under this law, Treasury has by discretion, and after their designation, there’s very limited judicial review for organizations that may be designated and shut down.  

There’s a big differential after the fact judicial review because it’s an administrative agency action, and in fact, the  9/11 Commission when examining terrors and financing laws, stated and found that these laws raise serious civil liberties concerns.

In addition, under an expansion of the law encoded in The Patriot Act, the Federal Government Treasury Department can seize the assets of organizations merely by asserting that the organization is under investigation, so this is pending designation.  And it effectively shuts down the organization.  And under this again, there’s no notice, opportunity to responded, meaningful ability to defend in court, etcetera, and under this it really requires merely the signature of the midlevel treasury official and imposes essentially most of the consequences of designation.  In the case of one American charity, Kindhearts, over three years ago the Federal Government issued a blocking order, seized its assets effectively putting it out of business.  And now over three years later the charity has not had an opportunity to defend itself, has not been the evidence against it, and it’s never been designated nor had criminal charges brought against it, but was bullied out of business.  That charity, in a challenge to that blocking order and awaits a judicial decision on that.  But the law still permits the government to seize the assets pending designation.  

There's very little oversight for these actions, and the limited review that has taken place raises serious causes for concern that the evidence the Treasury Department has used to designate organizations can take very serious flaws.  For instance the 9/11 Commission looked at the designation of two American Muslim charities and found that it was based on rank hearsay, evidence that would be inadmissible in court, and primarily news articles.  In some cases, when a federal court found that the news articles in some cases didn’t even mention the charity in question.  But because the charity does not have the opportunity to see the evidence against it or to rebut it in court the agency’s decision to designate remains pretty much intact.

And moving onto the criminal material support statute, that’s included in the Anti-terrorism Effective Death Penalty Act, (EDPA).  It contains criminal provisions in Section 2329(a)(b) and it’s been amended by the Patriot Act and by the Intelligence Reform in Terrorism Prevention Acts, IRTPA.  And if you want more detail about that, again look at the report.

But the statute raises two serious issues.  First, it’s very vague.  It effectively criminalizes guilt by association.  It doesn’t provide guidance about what is and is not prohibited in terms of material support for terrorism.  And it’s also very over broad. It defines material support for terrorism very broadly and it poses punishment without regard for the intent or the character of the support that’s provided.  So the statute currently does not require the government to prove that when providing material support intended to further the terrorist aims of an organization or further terrorism.  So, therefore the law can be used to punish wholly innocent assistance of humanitarian relief. So for instance, for American donors the statute could be used to prosecute them for innocent assistance given to say a charity that’s later designated a terrorist organization, though they only intended to support humanitarian relief or to perform a religious obligation, fulfill a religious obligation.  And the government merely has to show some form of knowledge about the organization in order to impose criminal penalties.

And the government has actually argued that those who provide support can run a fowl, well even they intend oppose unlawful activities of an organization, intend their support only to be used from humanitarian purposes, and take precautions to insure that their support is only used for those humanitarian purposes. 

Also this statute contains no general exemption for humanitarian assistance.  So the only exemptions are strict and for medicine and religious materials. So under the statute one can provide medicine but cannot provide clean drinking water with which to take the medicine.  So a number of benign activities normally considered humanitarian aid could be labeled material support under the statute such as provision of food aid, latrines, blankets, clothing, tents, to noncombatant civilians. Also teaching English to nurses, public health experts, advice on creating some water supplies or medical training.  And the Patriot Act expanded this statute to include training, expert advice and assistance. 

And there’s great confusion about what will be considered material support for terrorism and therefore criminalized and what may not. Especially for American donors who wish to support humanitarian assistance, there’s a great deal of confusion about whether providing donations to a charity or humanitarian relief organization could expose them to criminal liability, and I’ll get into that further in a moment.

But I now want to shift to discuss the ACLU report.  I conducted a research for the reports based on 120 interviews with American Muslim donors and Muslim community leaders, leaders of American US based Muslim charities, religious scholars and religious leaders, as well as former Treasury Department officials and terrorism financing and Islamic banking finance experts, and the basis of the research was, the purpose was to identify what effect, if any, there is of these laws and policies on American Muslims who wish to make donations to humanitarian relief organizations and American charities, in fulfillment of their religious obligation to give charity, which is called zakat, and is a religious obligation for all observant Muslims. And what I found is there’s a tremendous fear among American Muslims about giving in charity and that the US terrorism financing laws and policies are creating a very clear and widespread chilling effect on American Muslims who wish to donate.  

Muslims of many different ethnic backgrounds, both immigrant and US born, told me that they feel that they cannot fulfill their sacred duty to give zakat.  Many said that they feared if they considered giving a donation that they could get arrested for their donation, prosecuted criminally, subpoenaed to appear in a criminal prosecution as a witness or a grand jury, targeted for law enforcement interviews by the FBI about their donations to lawfully operating charities.  Deported or denied citizenship or a green card because of their donations or otherwise targeted or implicated because of donations given to charities.  And I want to be clear, charities that are registered with the IRS and are currently operating.  Among donors I found that there's a belief that it’s unsafe for them or they’re unable to donate, especially to Muslim charities or to organizations providing humanitarian relief in Muslim countries or countries experiencing conflict, or countries where designated terrorist organizations may be operating in controlled territory are otherwise operating.  And many donors told me specifically that because of this they thought that they were not fulfilling a religious obligation and it was affecting their religious standing.  Like all major religions, Islam requires a tithing, and for many Muslims, American Muslims they are unable to fulfill that obligation.

One specific piece, the many donors told me that specifically they felt that they were unable to give donations for overseas relief efforts.  Across the board, they found a chilling effect, but most very specifically on overseas aid.  And for many Muslims, many Muslims told me they viewed their obligation to give zakat as one to give to the neediest in the world, which they interpreted to be those overseas, those living in refugee camps. Those from their country’s original because they interpret their religious obligation to give to those closest to them or with some relation to them, meaning those in their home country. And many told me that they feared running a fowl of the law if they gave specifically for overseas effort, they felt that especially US based charities providing overseas effort would be targeted for future enforcement.  And for many donors this certainly interferes with their ability to practice their faith in accordance with their personal religious beliefs.

For instance, I talked with a Chinese Muslim who said after the earthquake in Sichuan Provence he wanted to send aid or to donate to a charity who was providing aid but he was too scared to do so because he thought he could be denied his pending citizenship application or get an FBI knock at the door about his donations to that provence.  I also talked to Pakistanis who felt that they couldn’t donate after the earthquake in Pakistan.

Many Palestinians similarly told me that they thought it was completely not an option for them to donate to Palestinians, whether in occupied territories or elsewhere, or donate to Southern Lebanon, for instance for relief efforts. 

What I also found was, in speaking with people that in terms of the cause of this climate of fears, because the laws are so vague and overbroad, there’s much confusion about the criminal law and whether donations can be ultimately subject to prosecution.  And for many donors and community leaders, they told me that in meetings with the Treasury Department and law enforcement officials, they’ve sought clarification about the law, and the officials have refused to clarify whether they could be exposed to criminal liability of donations given in good faith to legally operating humanitarian relief or US based charitable organizations.  And similarly, donors tell me that they’re targeted for interviews by law enforcements because of their donations and they’ve seen criminal prosecutions take place.

I’m just going to end in one second.  But another impact of these laws and policies is that they’re counterproductive. Donors told me that as a result, they are now giving in cash and giving generous amounts, but in cash so that they are not subject to enforcement which some experts have said should complicate efforts to track terrorism financing. And what we’ve also seen is that these policies are alienating American Muslims who now distrust law enforcement and should rather be treated as key allies instead in the war on terrorism financing.  And I’ll end here.

Mohammed Alomari:  A brief background, I know my time is limited so I won't go into details.  Life & Relief and Development (Life) is an American Muslim charity, founded back in 1992 and it’s considered the largest US founded American Muslim charity.  Our annual budget is about $20 million, and we’ve delivered about $130 million of aid since 1992.

Originally, Life was founded to help the people of Iraq during the time of the sanctions, throughout the ‘90s, and that was the primary concentration of work during that time.  Since then, Life has expanded its humanitarian operations to include other countries.  We have offices in Jordan and Syria, in Israel providing humanitarian aid to the Palestinian territories, as well as in Sierra Leone which is West Africa, and Afghanistan and Pakistan.  We’ve also done humanitarian aid here locally in the US after Hurricane’s Ike and Gustav, as well as the floods in Iowa.

Life has two aspects of its work, the emergency aid and the long-term development.  Emergency aid when the catastrophe hits, an earthquake, floods or anything of that nature, we provide food, water, temporary shelter to the victims.  Long-term development, we’ve have built schools, water treatment plants, providing clean water to neighborhoods, as well as workshops for low income women, for low income neighborhoods.  So we have a variety of different programs that we’ve implemented across these different countries.  

Other than the normal registration requirements that we file with the IRS and the local state authorities, the only time we’ve actually had to deal with the federal government in the past was, to do humanitarian work in Iraq you needed a special license in order to deliver medical supplies and humanitarian aid. And we’ve, throughout the ‘90s applied to OFAC, with is the Office of Foreign Assets Control in the Treasury Department, and we received licenses.  We were one of the very few, if any, American Muslim organizations that was licensed by the Iraqi Red Crescent and by the Treasury Department to deliver medical supplies and humanitarian aid to Iraq at the time.  

Since then, from I’d say 2003, 2004, we’ve had a variety of other challenges.  And what I'm going to do is classify them into two categories, direct challenges and indirect challenges.

Direct challenges is we’ve had raids obviously.  Our Baghdad office was raided in 2004 by the US Military and they took our computers, they took our paperwork and whatnot.  A week later they returned all the property and the Pentagon on at the time offered us an apology.  Of course, the stigma we made and as everyone knows, anytime an NGO or any organization is raided, whether it’s the military or federal authorities, there’s always going to be that stigma associated with it.  

Then we had the raid in 2006 of our Michigan office and some of the board members. Now at the time the law enforcement agents told us that it was not related to terrorism and that we could continue to operate as before.  But in the course of the raid they took our computer servers, which had not only our critical files, our databases, our email, and financial information. And so for about a week we were down, pretty much inoperative.  After a week they returned our computer servers and we were able to come back online. Later on, we had requested that they return our documents, our financial documents, our bank statements, things of that nature, in order for us to do our normal tax filings because they told us we could operate as before.  And one of the things that we had to face was they came back and they said we’re going to have to charge you $100,000 to get copies of your own documents, which to us was ridiculous.  That their reason was these require special security clearance.  And so we filed suit in federal court for return of property.  And the first thing the judge asked the government was if these are Life’s documents why would they require special security clearance?  And they didn't really have an answer for it.  And the judge ended up ruling for us and they said that you could easily copy these documents at Kinko’s, it’s at 1/10 the price.  And the judge said it’s not fair to have Life pay for it, so they ordered the government to pay half.

And of course, the other direct challenge which I’ll briefly mention is obviously legal representation.  You know, file suit in federal court, we have to get attorneys and to this day we have staff of attorneys, outside attorneys, that are ready in case of anything with that now might occur.  

The indirect challenges are the stigma and the after effects of the raid.  First and foremost is the media, the negative media attention. The media was there the same time as the federal officials during the raid.  And needless to say, we feel that they were tipped off, they happened to show up right at the same time, and that initially caused, at least for the local news and for the local community, to be obviously scared off into thinking that something is wrong and so we’re not going to donate any more.  It happened just a week before Ramadan.  Ramadan is the holy month of fasting, that is a time where we collect normally about 40% of our annual income, cash income.  Because during that fasting month, Muslims feel that they can get more reward in paying their zakat, their tithing, during the months of Ramadan. And so by having that raid staged right at the beginning of Ramadan, there’s a possibility that obviously we could lose 40% of our cash donations and eventually close down.

The other aftereffect of it was as soon as the raid was in the media, our local bank decided to close our accounts. And so everything from payroll to the regular wire transfers, to all of our business would be naturally affected.  And so we had to scramble to find another bank.  And that was, needless to say, caused us a lot of headache and concern.  We eventually found another bank.  

Another indirect challenge were visits of local law enforcement officials to, a former law enforcement I should say, to our large donors and basically asking them why are you donating to Life.  A lot of our donors come from the immigrant communities who are used to dictatorships, that when a local policeman or security person comes to their door, knocks on their door, they’re immediately scared that they might go to jail for something.  And so many of our donors, our large donors, have told us because of these visits we can't donate any more.  

Another challenge that we’ve had to face was our partners.  We’ve partnered with some American charities as well as foreign charities, Australian charities, Arab Gulf charities.  In 2007 and 2008 we had two partners tell us that they were approached by State Department employees because they’re not in the US, one was in Australia and the other one was in the Arab Gulf, and specifically told them not to deal with us. One project was to help Iraqi refugees in Syria after the civil war in Iraq.  In 2007 there was a steam of almost a million Iraqis that fled to Syria and there was a program that we partnered, we signed the contract with this Australian charity to provide humanitarian assistance to these Iraqi refugees. And the State Department employee told them not to continue with the contract and deal with us.  In 2008 we provided humanitarian aid to flood victims in Iowa and victims of Hurricanes Ike and Gustav, and we wanted to rebuild an Iowa clinic.  And so a State Department employee went to this Gulf charity and told them don’t deal with Life.  

And so these are some of the challenges, and I know I’m running out of time.  Since basically from 2004, so until 2008, but I can say that we have not faced anything new in 2009.  With the current administration I can say that there is a different spirit in the air that we can feel at least, the same pressures are not, we haven’t felt any of the same pressures in 2009.  You know, we’re hopeful that we can overcome some of these challenges, whether direct challenges or indirect challenges.  Because the bottom line is, if the American Muslim cannot carry out his religious obligation which is guaranteed by the constitution, then ultimately we’re going into the area of how can we guarantee the constitutional rights of these American Muslims.   Thank you.

Kay Guinane:  Thank you.  Take it away.

Jan Lane:  Thanks Kay, for the Charity and Security Network and for InterAction hosting us today.  It’s an important discussion, and I am totally impressed that Brian and Charlie and Jennifer could get through almost 150 years worth of law and codes of conduct, and do it so beautifully and articulately and then having Mohammed drive it home on the operational aspects.  

Not to make this an American Red Cross tutorial, but as Brian shared with you, these challenges of that nexus between the US Government and an NGO have existed long before 9/11.  One of the things, as head of Government Relations, the American Red Cross, I always had to be careful of was who wanted to wrap themselves in our banner?  Whether it be private industry, the US Government, or in some cases we did have the challenge with certain I think, questionable charities after 9/11.  

And he is right.  The impartiality challenge is baked into the DNA of the organization and its people.  Ensuring aid is not used to promote political agendas doesn’t make you very popular.  What it makes you is someone who looks at what do both sides need to do to win, if you will.  What does the government need in order to fulfill its mission, whether that’s the Treasury Department, whether that’s the Department of Homeland Security.  What does the NGO need to do to fulfill its mission?  And I think this is only going to get dicier. I think we’ve kind of come through a situation where pre-9/11 there were there dynamic intentions.  Post 9/11 we came into a situation where there were knee-jerk reactions.  And as Charlie so eloquently laid out, here is an existing framework that basically was held at arms length. One of my least favorite cartoons, and one that still I find heartbreaking, but very true, was a picture of a big book that opened and it was entitled The Geneva Suggestions.  You know, that’s where we get ourselves into trouble is when we think that they are suggestions. 


Red Cross, at least in this country, has the challenge also further of alleviating human suffering from the standpoint of our charter I believe is unique in that we also provide emergency communications for armed services.  So on the one hand, we're doing international work and this was so schizophrenic during the first Iraq war where you would be working on emergency communications between the armed forces and their loved ones at home, at the same time you're delivering services to refugee camps.  It makes one very nimble and it does force you to think through every action, how it’s perceived.

I think one of the challenges, and Charlie, I hope we kind of get a chance to get into this, is we have had in previous decades the luxury of high contracting parties educating their militaries. As we move now to an increasing number of failed states, what does that mean for the Conventions and how can we still work within that framework?

Jennifer drove home, and I wouldn't say schizophrenic, but having served with the Red Cross as VP from ’99 to 2005 I then switched to the George Washington University and was working with the Homeland Security Policy Institute where it became important to understand why the US Government was doing what it was doing. How was it formulating its counterstrategy, and specifically what was it that we were doing that was, and let me use the example of “the war on terror”, possibly one of the worst phrases that we could have ever used because it enabled a leveling of the battlefields of an asymmetric warfare situation.  And did not win us any friends.  And Jennifer drove home in her comments the fear as she interviewed these leaders of Muslim charities.  These leaders within the Muslim community.  

One of the things that the Institute worked with with the Department of Homeland Security was their Civil Rights and Civil Liberties Unit, working with their young Muslim leaders’ group to try to get some understanding.  As it was said so eloquently, these are folks who should be allies in helping fight extremism, yet we were driving them away.  And it was amazing to me these college students, incredibly bright, incredibly articulate, but it took the first two hours to break that ice and for them to be willing to understand that people really did want to hear.  And the fear was absolutely palpable and the stories that came out.  Now these are kids who have been raised  in this country. You can all imagine what a first generation individual feels. 

And I think Mohammed, I haven’t had to deal with the OFAC situation ourselves with Red Cross and the operational impacts, it is a challenge. But you're right, there is a different spirit in the air.  One of my concerns as we move into, and I think this is that next iterations of this relationship with the US Government, we are focused on smart power, we're focused on the understanding that we need to move beyond military and intelligence means of defeating an extremist ideology, an extremist narrative. And that has been an awakening to the use of all other instruments of state craft which take everyone down the line of humanitarian assistance, development aid.  Well the challenge for the NGO’s, and I hope a number of you in the room are lobbyists for your particular charity or nonprofit, because the bottom line becomes, it’s good because people are waking to the importance of what the NGO community does to increase the nation’s security, but it’s going to be fraught with challenges because we have, especially when you look at DoD and when you look at Treasury, with its counter-terrorism strategy with the financial issues.  You have the distinct potential of being co-opted. We have different missions, we have different cultures, we have different strategic outcomes.  We do not speak the same language. 

I met an absolutely wonderful naval captain who had been part of a group with the DOD and humanitarian organization talking about DOD support during major disasters, and he could not understand for the life of him why an NGO would not want to be called a partner.  Now if we can’t get passed the simplicity of lexicon.

So I guess I would say to he group that one of the things that we need to do especially with this new, I think opening with the new administration, is to be forthright and keep pushing our agenda, just as Kay (Guinane) is here to get those discussions on the table. And when you don’t run through the rule making process, because we focused a lot on Treasury today.  Treasury has used the bureaucratic tools that is has at its disposal and that's very major.  Regulatory rule making, once it’s there its solid. It’s unlike an excretion of barnacles that keeps going.  We have to find a way to keep that discussion going with rule making bodies, while at the same time building pressure, congressional pressure, other administrative pressure, public pressure to kind of rethink these issues and look forward in a much smarter way.

